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On June 9, 1999, defendant Paul Mdtto pleaded guilty to
distributing visual depictions of mnors engaged in sexually
explicit conduct, and receipt of visual depictions of mnors
engaged in such conduct, in violation of 18 U . S.C. § 2252(a)(1)
and (a)(2), respectively. At his sentencing hearing which
comrenced on Cctober 21, 1999 and concl uded t oday, Mtto
contended that we shoul d depart downward fromthe 70 - 87 nonth
sent enci ng range because Anerica Online (“AOQL”) “enabl ed” the
of fense and, pursuant to U S.S.G § 5K2.13, he suffered a
“significantly reduced nental capacity” as our Court of Appeals

has construed that Guideline policy statenent in United States v.

McBroom 124 F.3d 533 (3d Cir. 1997).

Motto’s two contentions inplicate inportant questions
that go to the core of crimnal responsibility for sex offenders
and in sone respects for all offenders. W therefore nust
anal yze Motto’'s argunents at some length. As this is a federa
sentencing, these questions necessarily are addressed in the
framework of the Sentencing Guidelines. As will be seen, a nmjor

i ssue this case raises within the Guidelines regine entails



exam ning whether it is possible for at |east half of the
of fenders of a particular offense to be outside the “heartl and”
of the guideline the Sentenci ng Conm ssion has adopted for that

of f ense.

The O fense Conduct

As detailed in the paragraphs of the presentence
i nvestigation report' dealing with the offense conduct (see 1Y
10-18 thereof), Mtto, using the cybername FOXFOX99, in the
sumrer of 1997 sent graphics files containing child pornography
to the New York State Attorney CGeneral’s undercover e-mai
address. Based on the information received fromthe New York
Attorney General’s Ofice, the United States Postal I|nspector in
Phi | adel phia, al so acting undercover, contacted Mtto through ACL
under the undercover cybernanme, BABYFACES54. Through an ACL
chatroom Mitto and the Postal |nspector arranged that Mtto
woul d send a conputer disk containing child pornography in
exchange for a video containing the sane sexually explicit
material. Mdtto directed that the videotape be mailed to a post
of fice box in Bensalem Pennsylvania, to the attention of one
“Bill Tate”, Mditto' s pseudonym

I n Septenber of 1997, Motto sent another e-namil in
whi ch he confirned that he had sent a small package through the

mails, that he could not wait for the video, and that he had

! Motto did not object to any part of the August 25, 1999
revi sed presentence investigation report, and at the Cctober 21
hearing we adopted the findings of that report.
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“tons nore stuff” when he got his materials (PSI { 15). Mdtto on
Sept enber 3, 1997 sent another e-mail to the undercover officer,
and stated that he had sent a 3.5" disk, as well as eight to
twenty-nine files as a show of good faith. A later review of the
conmputer disk showed that it contained thirty graphics files,
twenty-si x of which containing child pornography invol ving
children as young as six years ol d.

In [ ate Cctober of 1997, Mdtto arrived at the Bensal em
Post O fice and picked up an express mail package all egedly
containing the video he had | ong sought. He was then followed to
his residence in Bensal em whereupon a federal search warrant was
executed on the residence. Mitto' s conputer system conputer

di sks and vi deos were sei zed.

Record on Mctto’s Reduced Mental Capacity

Just before his sentencing, Mtto proffered the expert
report of Tinmothy P. Foley, Ph.D., and Dr. Fol ey began his
testinony at the sentencing hearing on Cctober 21, 1999. At the
request of the Governnent, Dr. Foley’'s direct testinony
concl uded, and the sentencing hearing was recessed in order to
permt the Governnent to have Mdtto exam ned by an expert of its
choosi ng. Cross-exam nation of Dr. Foley resunmed on Novenber 9,
1999. At that time, we also received the testinony of Tinothy J.
M chals, MD., the Governnent’s psychiatrist, who exam ned Mtto
on Novenber 5, 1999 and submtted a report on Novenber 8

(hereinafter “Mchals Rep.”).



In his witten report, as well as in his testinony, Dr.
Fol ey concluded that ACL “enabl ed” Mdtto' s of fense because of the
“anonynous availability provided by the ACL chatroons”. Report
of Tinothy P. Foley, Ph.D. at 15 (hereinafter “Foley Rep.”),
attached as Ex. A to defendant’s sentenci ng nmenorandum
Specifically, Dr. Foley wote and confirned in his testinony

t hat :

There are no indications of prior
exposure to illegal pornography
until receiving it as part of his

[ Motto’ s] ACOL subscription. It is
unlikely that M. Mtto would have
ri sked detection or have tolerated
the anxiety of a face-to-face
interaction to procure pornography.
AOL enabled and interacted with M.
Motto’ s psychopat hol ogy to produce
the illegal behaviors for which he
i s charged.

21n Motto’s sentencing menorandum beginning at the fifth
unnunber ed page, he al so decries the imunity Congress afforded
providers |ike AOL by holding that they shall not “be treated as
t he publisher or speaker of any infornmation provided by another
i nformation content provider.” See 8 230(c) of the
Communi cati ons Decency Act of 1996, 47 U. S.C. 8§ 230(c). 1In
vi gorous | anguage with echoes fromthe class struggle, Mtto
wites, on the fifth unnunbered page of his Sentencing
Menor andum

ACL is totally immune. It knows what garbage
goes through its cyberspace and snares the
Paul Mdttos of the world. It could shut down

its vile chat roons with the flick of a
switch but wwth inmmunity and swol |l en cash
registers it allows weak people to get ever
weaker in their [sic] privacy of their hone.

In the case challenging the constitutionality of the *indecency”
standard in the CDA, the plaintiffs made it “clear that they do
not quarrel with the [CDA] to the extent that it covers obscenity
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Al t hough Dr. Foley' s testing showed that Mdtto' s
responses provided “no indications of an antisocial personality
di sorder”, Foley Rep. at 10, or “indications of sexual
preoccupation”, Foley Rep. at 11, and that his response to the
test of an individual’s sexual interests show “typica
response[s] for heterosexual nales”, Foley Rep. at 12, he
nevert hel ess concluded that Motto suffered froma Conpul sive
Personality Disorder within the neaning of § 300.3 of the

American Psychiatric Association’s Diagnostic and Statistical

Manual of Mental Disorders (4th ed. 1994) (“DSMIV’) and that his

“compul sive personality disorder prevented himfrom exercising
volitional controls over a behavior he knew was wong.” Fol ey
Rep. at 14.

In his testinony on Cctober 21, 1999, Dr. Foley
di scl osed that he had eval uated twenty-three nen who had been
charged in either the state or federal courts with child
por nogr aphy offenses. He testified that all were, like Mtto,
white mddl e-class males. See Notes of Testinony of COctober 21,
1999 (hereinafter “Cct. 21 N.T.”) at 74. He al so acknow edged
that no mature, well-adjusted adult would seek the material Mtto
received and distributed. OCct. 21 NT. at 85-86. O the twenty-

three men Dr. Fol ey exam ned who had received child pornography,

or child pornography, which were already proscribed before the
CDA' s adoption.” See ACLU v. Reno, 929 F. Supp. 824, 865 (E. D
Pa. 1996), aff’'d, 117 S. C. 2329 (1997). The plaintiffs in that
case al so did not challenge the exenption to which Mtto takes
such excepti on.




he estimated that at |east half suffered froma personality

di sorder® within the neaning of DSMIV. See Cct. 21 N.T.

at 92.* In answer to our question, Dr. Foley stated that the
twenty-three nmen he saw constituted a representative sanpl e,

al beit not a randomy chosen one, of child pornography offenders
like Motto. See Cct. 21 N.T. at 99-100.

Dr. Foley also confirnmed, in response to our questions,
that he believes ACL is, to some extent, responsible for what
Paul Mdtto did in the sumrer of 1997. Dr. Foley is of the view
that ACL, as well as other Internet online service providers,
mekes it “easier for everybody who has even the slightest
curiosity” about such materials to get them because “[y]ou don’t

have to risk a face-to-face. You don't have to risk being

3 According to DSM 1V,

A Personality Disorder is an enduring pattern
of inner experience and behavi or that

devi ates markedly fromthe expectations of
the individual’s culture, is pervasive and

i nflexible, has an onset in adol escence or
early adul thood, is stable over tinme, and

| eads to distress or inpairnent.

DSM |V at 629.
“Qur colloquy with Dr. Foley on this point was:

Q What percentage of those 23 in your view had a
personal ity disorder?

A | think probably about half.
Q At | east half.
A Yes, sir.

Cct. 21 N.T. at 92.



observed.” Cct. 21 N.T. at 84.

Dr. Mchals, by contrast, concluded that Mdtto showed
“no evidence of any nental disorder, which would have
significantly reduced his nmental capacity concerning the crim nal
charges that he is facing.” Mchals Rep. at 6.

Can Half of a dass of Ofenders Be Cutside
the Heartland of the @Guideline for Their Ofense?

As Mbtto’ s expert, Dr. Foley on Cctober 21 testified
that offenders |like Motto constitute a very small percentage of
crimnal offenders. Reality bears this out. According to the
Sentencing Commission’s |atest statistics, of the 49,815
of fenders for whoma prinmary sentencing gui deline can be
identified in fiscal year 1998, only 149 had U S.S.G 8§ 2@&.2 as
the primary guideline, as in Mtto's case. See 1998 Sourcebook
of Federal Sentencing Statistics, Thl. 17, 39-40 (United States
Sent enci ng Commi ssion 1998). Thus, for the fiscal year that
ended Septenber 30, 1998, such offenders constituted three-tenths
of one percent of all federal offenders.

Agai nst such a small universe, Dr. Foley agreed that a
sanple of twenty-three would be a significant size. See Cct. 21
N.T. at 100. As noted above, Dr. Foley also confirned that,
based upon his evaluations of these offenders, “possibly about
hal f” or “[a]t least half” of these twenty-three suffer froma
“personality disorder”, as Motto allegedly does, within the
meani ng of DSM | V.

These statistical realities naturally raise the
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guesti on of whether such a | arge percentage of offenders can be
so far outside the heartland of the sentencing guideline created
for their offense that a departure is permssible under 18 U S. C.

§ 3553(b)° and Koon v. United States, 518 U.S. 81, 98 (1996)

(“[b]efore a departure is permtted, certain aspects of the case
must be found unusual enough for it to fall outside the heartland
of cases in the Guideline.”).

In its construction two years ago of U S.S.G 8§

5K2.13,° our Court of Appeals appeared to answer this question

> This part of the Sentencing Reform Act of 1984 constitutes
the only softening of the statute’s rigor that is independent of
the prosecutor’s grace. It provides, in relevant part:

(b) Application of guidelines in inposing a
sentence. --The court shall inpose a sentence
of the kind, and within the range, referred
to in subsection (a)(4) unless the court
finds that there exists an aggravating or
mtigating circunstance of a kind, or to a
degree, not adequately taken into

consi deration by the Sentencing Conm ssion in
formul ati ng the guidelines that should result
in a sentence different fromthat described.

® This policy statenent provided at that tine:

§ 5K2.13. Dinminished Capacity (Policy Statenent)

| f the defendant conmitted a non-vi ol ent

of fense while suffering fromsignificantly
reduced nental capacity not resulting from
vol untary use of drugs or other intoxicants,
a lower sentence may be warranted to refl ect
the extent to which reduced nental capacity
contributed to the comm ssion of the offense,
provi ded that the defendant’s crimna

hi story does not indicate a need for

i ncarceration to protect the public.

As Judge Ludwi g pointed out in his perceptive opinion in
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with a resounding “yes” in United States v. MBroom 124 F. 3d

533, 548 (3d Cir. 1997). |In MBroom another child pornography
case, a panel of our Court of Appeals held that a defendant nmay
suffer froma “significantly reduced nental capacity” if either

(1) the person is unable to absorb

information in the usual way or to

exerci se the power of reason; or

(2) the person knows what he is

doing and that it is wong but

cannot control his behavior or

conformit to the |aw

McBroom 124 F.3d at 548.7 Applying this construction of §

United States v. Bennett, 9 F. Supp.2d 513, 525 (E.D. Pa. 1998),
aff'd 161 F.3d 171 (3d Gr. 1998), cert. denied 1999 W 386801
(U.S. Cct. 4, 1999), 8§ 5K2.13, a so-called “encouraged factor”,
co-exists wwth U S. S.G § 5HL. 3, “Mental and Enotiona
Conditions”, a “discouraged factor”. U S. S.G 8§ 5HL.3, in turn
provided in 1997, and still provides, that:

8§ 5H1.3. Mental and Enotional Conditions (Policy
St at enent)

Ment al and enotional conditions are not
ordinarily relevant in determ ning whether a
sent ence shoul d be outside the applicable
gui del i ne range, except as provided in
Chapter Five, Part K, Subpart 2 (O her

G ounds for Departure).

Ment al and enotional conditions may be

rel evant in determ ning the conditions of
probation or supervised rel ease; e.qg.,
participation in a nental health program ( see
88 5B1. 3(d)(5) and 5D1. 3(d)(5)).

Bennett conprehensively details the “problematical” consequences
of this tension and of routinely applying DSM 1V “personality

di sorders” as predicates for downward departures. See Bennett, 9
F. Supp.2d at 525-26. See also text acconpanying notes 8 and 9,
infra.

" McBroonis definition |l ed the Sentencing Conmission to
anmend § 5K2.13, effective Novenber 1, 1998 (after Mdtto’' s offense
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5K2. 13, McBroom held that the child pornography-receiving

def endant coul d denonstrate a “significantly reduced nental
capacity” because he suffered a DSM 1V “personal ity disorder”,
and therefore the sentencing court could exercise its discretion
for a downward departure.

As far as the published report of MBroom shows, there
was no record made in that case as to the pervasiveness of such
“personality disorders” anong the class of child pornography
def endants |ike Motto and McBroom But in view of the reality of
the high incidence of this “personality disorder” anong the
defendants situated Ii ke Mdtto, MBroom s expansive |anguage isS
puzzling at |east as applied to child pornography defendants.
| ndeed, on the premse that “at |east half” of the defendants who
are subject to U S.S.G § 2Q&.2 suffer a DSM IV “personality
disorder”, it would seemthat the Court of Appeals’ s reading of 8§
5K2.13 is irreconcilable with 18 U S.C. 8 3553(b) and Koon.
Sinmply put, half of a class of offenders cannot be outside the

heartland of the guideline for that offense. |If anything, they

conduct) to add an Application Note that defines “significantly
reduced nental capacity” as:

Application Note:

1. For purposes of this policy statenent-—

“Significantly reduced nental capacity” neans
t he defendant, although convicted, has a
significantly inpaired ability to (A)

under stand t he w ongful ness of the behavior
conprising the offense or to exercise the
power of reason; or (B) control behavior that
t he defendant knows is wrongful.

10



are the heartl and.

But this analysis is by no neans confined to sex
of fenders. The synergy produced by wedding DSMIV to 8§ 5K2. 13
woul d swal |l ow up the heartland idea for all federal offenders.
There is, after all, the DSM 1V category of “Antisoci al
Personality Disorder”, generically defined as “a pattern of
di sregard for, and violation of, the rights of others.” DSMIV
at 629. Absent the rare “mnimal participant” under U S.S.G 8§
3B1.2(a)® involved in his very first offense, any defendant’s
| awyer woul d have no difficulty finding a “pattern” to establish

9

this “personality disorder.” In short, crimnals as a class

8 As the Sentencing Conmi ssion observes in Application Note
2 to 8 3Bl1.2(a), “the downward adjustnment for a mninal
participant will be used infrequently.” As will be seen in the
following footnote, even “mninmal participants” could easily show
a “pattern” of antisocial indicia within DSM1V s amazi ngly broad
nmeani ng of that word.

Al it takes to qualify for a “pervasive pattern of
di sregard for and violation of the rights of others” under DSM IV
§ 301.7 are

three (or nore) of the follow ng:

(1) failure to conformto social norns
Wi th respect to |awful behaviors as
i ndi cated by repeatedly performng
acts that are grounds for arrest

(2) deceitful ness, as indicated by
repeated |lying, use of aliases, or
conni ng others for personal profit
or pleasure

(3) inmpulsivity or failure to plan
ahead

(4) irritability and aggressiveness, as
i ndi cated by repeated physi cal

11



suffer from“antisocial personality disorders,” a point Dr. Foley
hi nsel f nade today. All under MBroom may therefore claim§
5K2.13's grace.

Al t hough these realities and anonal i es counsel agai nst
the application of 8 5K2.13 to child pornographers |ike Mtto, we
are of course powerless to change what our Court of Appeals has

held in McBroom

On this Record, McBroom Affords Motto No Confort

fights or assaults

(5) reckless disregard for safety of
self or others

(6) consistent irresponsibility, as
i ndi cated by repeated failure to
sustain consi stent work behavi or or
honor financial obligations

(7) lack of renorse, as indicated by
being indifferent to or
rationalizing having hurt,

m streated, or stolen from another.

DSM IV at 649-50.

These seven categories thus include bad manners, bad norals
and other sins well short of crines.

1 Of course, a critic of the Guidelines systemcould well
applaud the elasticity a broad reading of 8§ 5K2.13 gives. Wiile
reasonabl e observers may encourage any expansion of the
sentencing judge's discretion to escape the Sentencing Reform
Act’s discipline, it would seemthat such readi ngs woul d
inevitably lead to a wink and nod sentencing world that is
antithetical to the transparency that the 1984 Act gives to
federal sentencing. While conceding that Congress has still not
given us the best of all possible sentencing worlds, we have
el sewhere witten of the virtues of the conpletely visible
results when judges are subject and faithful to the QGuidelines
reginme. See Stewart Dal zell, One Cheer for the Guidelines, 40
Vill. L. Rev. 317, 333 (1995).
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It is true that McBroom does not on its face question

Koon. Quoting Koon and its decision in United States v. Sally,

116 F.3d 76, 81 (3d Cir. 1997), the MBroom panel stated that it
relied “on the sentencing court’s ‘institutional advantage over
appel late courts in“ determ ning when nental capacity is so
“significantly reduced” as to warrant a downward departure.

McBroom 124 F.3d 548 n.13; see also McBroom n. 17.

Taki ng McBroonis footnotes 13 and 14 at their word, and
putting aside the reality, discussed above, that Motto is within
the class of people who define the heartland of U S S.G § 2&.2
of fenders, on this record we find that his nental capacity was
nei ther “reduced” nor was that reduction, if it existed at all,
“significant”.

11

By conparison with Kenneth McBroonmis |ife experience,

Paul Motto's |ife has been benign and al nost Pl easantville

normal . The presentence investigation report and the testinony
at the sentencing hearing depict an ordinary m ddl e-cl ass
Arerican life. Mtto was born and lived in a nuclear famly in

Sout h Phi | adel phia, and the famly relocated to Northeast

1 See McBroom 124 F.3d at 535. Lurid as this account of
Kennet h McBroom s chil dhood was, its source was only MBroom
hinmself. This distinction between objective and subjective
reality is not lost on Dr. Foley, see Cct. 21 N.T. at 64-65.
Wil e reliance on subjective reports may suffice for
psychot herapy, it is quite another matter to apply it to the |aw,
a discipline well-acquainted with the perils of pure
subj ectivity.

By contrast, MBroonis reports of al cohol and cocai ne
addiction were readily verifiable. See United States v. MBroom,
991 F. Supp. 445 (D.N. J. 1998)(on remand).
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Phi | adel phi a when Motto was about ten years old (PSI § 48). H's
parents “have been married in excess of fifty years” (PSI | 47),
and he described a “happy chil dhood free from abusi ve behavi ors”
to his Probation Oficer (PSI § 48).

Motto has been nmarried since 1985 to the forner Lisa
Thonpson, who has borne himthree sons. The famly lives in “a
ni cel y-furni shed and wel | -kept townhouse in Bensal em
Pennsylvania . . . with anple space and a small yard” (PSI § 51).
Motto actively supports, and sonetinmes coaches, his sons’ soccer
and hockey.

After graduating from high school, Mdtto started
wor ki ng in |andscaping, and in 1989 fornmed Kesw ck Landscapi ng,
Inc. in Trevose, Pennsylvania. He has run Kesw ck ever since,
and the firmnow enpl oys four people (PSI 9§ 60).

At the October 21 sentencing hearing, his neighbors
consistently portrayed an extraordinarily trustworthy individual.
| ndeed, one nei ghbor described the *“open-door policy” she and her
famly have with the Mittos, where each famly “literally wal k[ s]
in” to the other’s house unannounced. Oct. 21 N T. at 23-24.

Paul Mdtto’s brother, Mchael, testified that their
parents provided “a loving relationship”, Ct. 21 N T. 28-29,
that nevertheless, fromtinme to tinme, involved a spanking if any
child broke famly rules. He specifically denied, however, any
“abnormal ” physical abuse. OCct. 21 N.T. at 30. Wen Mtto' s
counsel asked whether “it would be fair to say that your parents

wer e tough disciplinarians”, Mchael Mtto answered:
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That may be an accurate assessnent,
but you still, you got to classify
what’'s “tough disciplinarian.”
It’s not like a mlitary Boot Canp.
Every famly has rules.

Cct. 21 N.T. at 32.
Lisa Motto, Paul’s wife, described himas “the best
father a man could be to children” and “as a husband, he s every
girl’s dream” Oct. 21 N.T. at 35. When the Governnent’s | awer
asked her whether Mdtto “ever told you that he's ever been
abused, either enotionally or physically, by anyone”, Ms. Mtto
replied:
| think “abuse” is a fine word.
| don't feel that he has been
abused. | feel that he has had a
very strict upbringing in the
respect of girls, which nade Paul
very backward.
| was his first |love, and he was
hesitant to bring nme honme to his
parents, because nobody was good
enough for their Paul

Cct. 21 N.T. at 44.

In his report and testinony, Dr. Foley picked up on the
“very strict upbringing” theme and found in it the predicate for
the DSM 1V “personality disorder” that he diagnosed in Pau
Motto. For exanple, at page 7 of his report, Dr. Foley records
that, for Mdtto, “sex was a ‘dirty proposition” given his Roman
Catholicismand his parent’s [sic] strict controls over him”
Foley Rep. at 7. Thus, Mdtto allegedly refrained fromdating

girls at the age of thirteen and fourteen, and Dr. Foley felt

15



that it was “unusual that an adol escent does not test” such a
parental limt. OCct. 21 NT. at 63. It is worth noting that,
notw t hstandi ng these “strict” parental limts, Mtto “admtted
to chronic marijuana use between the ages of seventeen and
twenty-two” and experinented “with al cohol at the age of
‘fourteen or fifteen'”, Foley Rep. at 8; see also Cct. 21 N T. at

66.
Dr. Foley concluded, at page 13 of his report, that

M. Mtto conmpul sively used

por nogr aphi ¢ i mages as a form of
relief fromthe stresses of his
job, marriage, and famly.

H s pornographi c invol venent st ems
fromthwarted adol escent sexua
desires deferred in an effort to
pl ease his over controlling
parents. His fantasies invol ved
becom ng sexually active with an
adol escent, as an adol escent.
Assum ng the adol escent persona in
fantasy allowed himto escape the
aversive realities of adult life.

See also Cct. 21 N.T. at 85 (“he was, in ny estimtion, going
back to a time when sexual behaviors were prohibited by his
parents and sort of acting-out what he didn't do when he was 13
or 14.7).

It is worth observing, notw thstanding the reference to
“t he adol escent persona in fantasy”, that Dr. Foley hinself notes
that the materials that Motto pleaded guilty to receiving

i nvol ved sexual activities with male and fermal e children as young
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as six.' Dr. Foley's diagnosis is that Mtto “was suffering
from Conpul sive Personality Di sorder (DSM IV-300.3) during the

commi ssion of his offense” ™ and that his “conpul sive personality

291n his summary of “the seized pornographic materials” at
page 4 of his report, Dr. Foley wites:

The thirty still imges were various

por nogr aphi ¢ depictions of pre and post-
pubescent mal es and femal es. Several of the
i mages i nvolved children |l ess than six years
of age. One of the inages was a
sadormasochi stic depiction of a pre-pubescent
femal e child.

¥ The di agnostic criteria for this “personality disorder”
are:

hsessi ons are defi ned as:

(1) recurrent and persistent thoughts, inpulses, or inages
t hat are experienced, at sone tinme during the
di sturbance, as intrusive and inappropriate and that
cause marked anxiety or distress|;]

(2) the thoughts, inpulses, or inages are not sinply
excessive worries about real |ife problens.

(3) the person attenpts to ignore or suppress such
t hought's, i1inpul ses, or inmages, or to neutralize them
wi th sone other thought or action[;]

(4) the person recognizes that the obsessional thoughts,
i mpul ses, or imges are a product of his or her own
m nd (not inposed fromw thout as in thought
i nsertion).

Conpul si ons are defined as:

(1) repetitive behaviors or nental acts that the person
feels driven to performin response to an obsessi on or
according to rules that nust be applied rigidly.

(2) the behaviors or nental acts are ained at preventing or
reduci ng distress or preventing sone dreaded event or
situation; however, these behaviors or nental acts
either are not connected in a realistic way with what
they are designed to neutralize or prevent or are

17



di sorder prevented himfrom exercising volitional controls over a
behavi or that he knew was wong”, Foley Rep. at 13-14.

Wth all deference to Dr. Foley, we cannot find on this
record that Motto suffered fromany “reduced nental capacity”
within the nmeaning of U S.S.G 8§ 5K2.13. As set forth in great
detail above, with the exception of his interlude in the sumrer
of 1997 receiving and distributing child pornography, Paul Mtto
has in every other respect led a conpletely normal and, in many
ways, exenplary life. The “strict” upbringing he received,
grounded in his famly's Roman Catholicism cannot be regarded as
so extraordinary as to take this defendant out of the heartl and.
Notwi t hstanding Mbtto's attenpts to criticize his parents’
upbringing of him there is nothing in this record to suggest
that they did anything nore than any parents, of whatever
religious faith, do when they teach their children right and
wong and that |imts indeed exist that all civilized people nust
observe. It is, in fact, rather eyebrowraising to hear the

suggestion that there is sonething “abnormal” about parents

clearly excessive[.]

At some point during the course of the disorder, the
person has recogni zed that the obsessions or
conmpul sions are excessive or unreasonabl e.

The obsessions or conpul sions cause marked di stress,
are tinme consum ng (take nore than one hour per day),
or significantly interfere with the person’s norma
routine, occupational functioning, or usual soci al
activities or relationships. (DSMIV, 1. 422-423).

Quoted in Foley Rep. at 13-14.
18



di scouragi ng sexual activity fromthirteen- and fourteen-year old
chi | dren.

To reiterate the point made in our analysis of MBroom
it takes no denographer or poll taker to conclude that tens of
mllions of Americans have “suffered” from an upbringing very
much |ike Paul Mtto’'s. By Dr. Foley’'s definition, such
“victins” are all candi dates for downward departures under
US S.G 8 5K2.13 should they break the federal crimnal |aw

Even if we were to accept that there was sonething in
Paul Mdtto’'s |ife experience or personality that gave hima
“reduced nental capacity”, on this record we cannot regard that
reduction as significant. Unlike Kenneth McBroom wth the
exception of the offense itself -- which by statistical
definition is so extraordinary as to exist in only three out of a
t housand federal offenders -- Paul Mbtto's “disorder” has in no
ot her way inpaired any aspect of his life. Again, to hold that
the totality of this record supports a “significantly reduced
nmental capacity” would necessarily nean that any simlarly-
situated sex offender should win the grace of § 5K2.13. Putting
asi de the extravagance of such a conclusion in general, see
di scussion of McBroom as applied to this class of offenders,
supra, it does not apply to this particular defendant on the
record as we found it in two days of testinony.

We therefore deny the notion for downward departure
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under § 5K2.13. %

What, |If Any, Sentencing
Si gni fi cance Should Be Gven to AOL’s “Enabling”?

In Dr. Foley's nonograph attached to Motto’' s Sentenci ng

Menor andum he quotes at [ ength from MBroom regardi ng Kenneth
McBroom s discovery of the Internet and its “wealth of
por nogr aphy” i ncl udi ng “pornography of types [he] had never
before seen . . . includ[ing] child pornography, bestiality,
masochi sm bondage and every i nmagi nabl e sexual fetish.” See
McBroom 124 F.3d at 536-37. “Wwen | wasn’t sitting at the
conmputer |ooking at this stuff, | was thinking about | ooking at
it.” 1d. at 537. In his Sentencing Menorandum Mdtto’ s counse
links his client to this depiction of McBroomin Dr. Foley’'s
nonogr aph:

Dr. Foley further reported that

por nography is the nost frequently

searched Internet avail able
material. A weak person need not

4 As Judge Ludwi g nentions in Bennett, see supra note 6,
there are inherent problens with giving | egal consequence to DSM
|V personality disorders. As Judge Ludw g points out,

However, many clinicians do not believe a
personality disorder is nore than a narrative
description of one’'s personality. They
therefore distinguish it froma nenta

di sease or disability and would reject it as
a basis for a societal or |egal judgnent.

Bennett, 9 F. Supp.2d at 526-27 (citing, anmong other authorities,
the views of the Fourth, Sixth and District of Colunbia
Circuits). See also our analysis, supra, in the text
acconpanyi ng notes 8 and 9 that shows that crimnals are, al nost
W t hout exception, “suffering” fromthe “antisocial personality
di sorder” of DSM IV § 301.7.
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| eave the confort and privacy of

his computer roomto indulge in al

types of fantasy which ot herw se

woul d be prohibited by inhibition.
Def.’ s Sentenci ng Menorandum at si xth unnunbered page.

Thi s equation of Kenneth McBroom and Paul Motto, in the
section entitled “Anerican [sic] On Line As An Enabler”, would

seemto suggest that this “enabling” is itself a reason for a
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downward departure, perhaps under U.S.S.G § 5K2.0. '® Even aside
fromthe analysis set forth above, we reject such a contention
out of hand. To craft a routine downward departure for al

federal sex offenders who access the Internet would do viol ence
to the “heartland” keystone of the federal sentencing regine,

| eavened by 18 U.S.C. § 3553(b) and Koon.' As the Internet

grows at the extraordi nary, exponential rate that already nakes
it available in tens of mllions of househol ds, granting downward
departures because of offenders’ access to sexual inmages woul d

necessarily afford departures to sex offenders who claimto have

been stinulated by Sex in the Gty or other sexually oriented
network television progranms, or who were titillated by watching
R- or NC-17-rated fil ns.

In short, in a society as drenched with sexual inages
as ours is, it would be child s play for advocates of sex
offenders to find sone “enablers” in the life experiences of

their clients. The presence of such “enabl ers” thus cannot serve

1t is rather clear that Mdtto and his counsel use the word
enable in sone pop therapeutic sense. Notably, the word does not
appear in the index of DSMIV. The cl osest dictionary neani ng we
can find to what Mbtto seens to try to convey with this word is
“It]o make possible or easy”, V The Oxford English Dictionary
201, def. 5a (2d ed. 1989). As applied to crim nal
responsibility — nmuch less crimnal sentencing — such a meani ng
has such boundl ess plasticity that it neans everything and
nothing, as witness its use in the sentence, “The axe naker
enabl ed Lizzie Borden to chop up her parents.”

1t would also be contrary to the explicit conmmand of
US S G 8§ 2&.2(b)(5), which enhances two offense levels “[i]f a
conmputer was used for the transm ssion of the material”, i.e., if
t he of fender used the Internet.
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as a predicate for 8§ 5K2.0 downward departures, absent
“extraordi nary” idiosyncracies not present here.

It is equally difficult to see how AOL’s rol e as
“enabl er” should even be a mtigating factor within the
applicable sentencing range. As we would not mtigate the
sentence of another sex offender who, say, read with interest The

Story of O or The Story of Juliette, so we do not mtigate in

Motto’s case because of the presence of a business whose work is
consi derably nore chaste than that of Paulino Réage or the
Marquis De Sade. ACOL's role, if any, as “enabler” is therefore

of no sentencing nonment. '

“Sense of Proportion”

The | ast three pages of Mdtto’ s sentenci ng nmenorandum
are devoted to giving us a “[s]ense of proportion” to Mdtto's
crimes by nmeasuring them agai nst other child pornography
sentences in the state and federal courts. He does so by
proffering eight news articles about the sentencings in these
cases. See Sentencing Menorandum Tab G For exanple, he offers
an Associ ated Press dispatch, published in the April 28, 1999

Phi | adel phia Daily News, “Episcopal priest jailed for kiddie

porn”, reporting the eleven to twenty-three nonth sentence neted

" Wthout the vigor with which he pressed the “enabler”
argunent, Mditto s counsel at the hearing today proffered, as
anot her basis for a downward departure, Mdtto' s “extraordi nary
post-conviction rehabilitation efforts” under United States v.

Sally, 116 F. 3d 76, 79-82 (3d Cr. 1997). There is nothing in
this record that would warrant such a downward departure under
Sally, and so we decline to do so.
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out in Mntgonery County, Pennsylvania, Conmon Pleas Court to the
rector-defendant who accessed child pornography on the parish
conput er.

What ever the justness of those other sentences on their
particulars, the fact remains that Mdtto' s sentencing range was
Wi t hout objection |ocated on the sentencing grid at 70 to 87
months. ® Harsh as this calculus may well seemto Mdtto, his
supporters, and perhaps many others of good faith, Mtto' s
exception to this heartland range is in the end with the

Sent enci ng Conmi ssi on and, through it, with Congress. *

8 Mbtto’'s base offense | evel of 17 was enhanced five |levels
because he distributed child pornography (PSI  25), two |evels
because the material involved prepubescents such as the fenal e
performng oral sex on an infant male (PSI  24), and four |evels
because the material portrayed sadistic or nmasochistic conduct
(PSI f 26). As noted supra note 16, two |l evels were al so added
because Motto used a conmputer (PSI  27). Absent these
enhancenents, Mdtto’'s sentencing range woul d have been 24 - 30
mont hs, well within the “sense of proportion” sentences Mtto
proffered us.

¥ \Wiile Motto and his fanmily and many friends will surely
find our analysis to yield a harsh result, perhaps after sonme of
the sting passes they will conme to recognize that it is driven by
Congress’s judgnents that simlarly situated defendants should be
treated equally and that receiving and distributing child
por nography are not victimess crines. In this latter regard,
even Motto's expert, Dr. Foley, “[a]bsolutely” supports
Congress’s decision to crimnalize trafficking in child
por nography. See Cct. 21 N.T. at 76.

Perhaps Mbtto and his friends wll also sone day see that
our decision not to depart downward in his case stens from our
regard for him based upon the record before us, as a responsible
adult whose life aside fromthis tawdry epi sode justly earned him
t he broad and war m support voiced at his sentencing.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA :
B
PAUL MOTTO ) CRIM NAL NO 99-297
ORDER
AND NOW this 9th day of Novenber, 1999, upon

consi deration of defendant’s notion for downward departure, and
after a sentencing hearing on Cctober 21, 1999 and this day, and
for the reasons set forth in the acconpanyi ng nenorandum it is

hereby ORDERED that the notion is DEN ED.

BY THE COURT:

Stewart Dal zel |, J.
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